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the defendant would have been liable as master if McCullock had 
really been his servant when delivering the coal." The court 
were unable to find anything in the books dealing with the exact 
case, but were of the opinion that the general course of authority 
required them to hold that the ratification established the relation 
of master and servant between the defendant and McCullock from 
the beginning, with all its incidents, including the liability for the 
latter's negligence. The court however doubt the present wisdom 
of the doctrine of the responsibility of the master for the acts of 
his servant, especially as regards the doctrine of ratification, and 
hints that were they drawing up a code on the subject it might 
not be in accordance with the present decision. 

Contract of "Sale or Return." — Wailes v. Howison, 9 South. Rep. 
594 (Ala.). W. delivered to H., for the sum of $100, certain min- 
eral rights or options to land, upon consideration that, if H. should 
pay W. $10,000 within twenty days, the options should become 
the property of H. ; and H. obligated himself to pay W. $10,000, or 
to return the options within thirty days. W. transferred the options 
by indorsement on the back. H. failed to return them within 
thirty days, whereupon W. sued for the $10,000. W. contended 
that the contract was one of "sale or return"; that when H. 
failed to return the options within thirty days, the obligation to 
pay $10,000 became absolute. But the court held that it was not 
a contract of " sale or return," but that the payment of $10,000 
was a condition precedent to a sale. The court says : "As between 
the parties a sale of the mineral rights and options was not 
intended until payment of the $10,000, for it is expressly pro- 
vided that 'then' (upon the payment of $10,000) the mineral 
rights shall become the property of Howison. The payment of 
$100 was a sufficient consideration to uphold the purchase of the 
options for twenty days, and during that time Wailes could not 
revoke or rescind the offer of sale. During the twenty days it 
was optional with Howison either to purchase the mineral rights 
by paying the $10,000 or decline the purchase. He had paid $100 
for this privilege. A mere failure alone to pay within twenty 
days terminated his optional rights and Wailes then could have 
compelled him to deliver up the option contract. * * * 

Looking at the entire contract we are satisfied that the parties 
never intended, and the contract is not, an absolute promise to 
pay $10,000 as a bargain of 'sale or return,' or as liquidated 
damages for failing to return the options within thirty days. " 



